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STATEMENT OF QUESTIONS PRESENTED 


1. Was it error for the trial court to grant appellees’ 
(plaintiffs below) motion for entry of judgment for plaintiffs 


in the amount of $4,000.00. 


2. Was it error and did the court below abuse its discretion 
in denying defendants’ (appellants herein) motion for 


reconsideration of entry of judgment for plaintiffs. 
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STATEMENT OF POINTS 


The points upon which appellants rely in this brief are: 

l. It was arbitrary, capricious and hence erroneous for 
the court below to give greater credence to appellees’ counsel's 
affidavit than to appellants’ affidavits in the absence of 
substantial contrary supporting evidence. 

2. When affidavits are in conflict, the exercise of 
sound judicial discretion should require viva voce testimony 


to resolve the conflict. 


SUMMARY OF ARGUMENT 

Although the law favors settlement and compromise of 
claims, each party thereto must do so with a full and unfettered 
understanding of precisely what they are doing and the conse- 
quences thereof. When there is a bona fide misunderstanding 
of the terms and conditions of any purported compromise, the 
aggrieved party should not be compelled to be bound by it, or 
at the very least, the trial court should delve fully and 
explicitly into all of the circumstances surrounding any such 


purported settlement. 
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Jurisdictional Statement 


On November 7, 1967, the court below granted defendants' 


(appellees herein) motion for entry of judgment for plaintiffs 


in the amount of $4,000.00. ‘Thereafter, on November 28, 1967, 


the court below denied plaintiffs' (appellants herein) motion 
for reconsideration of the entry of judgment for plaintiffs. 

On or about January 9 or 10, 1968, the court granted Plaintiffs’ 
Application for Leave to Appeal In Forma Pauperis, however, 
upon consideration of defendant's objection thereto the trial 
court, on February 8, 1968, vacated and set aside its order 
permitting plaintiff Anthony C. Autera to proceed on appeal 

in forma pauperis but let its order permitting plaintiff 
Teodore Dorotee Autera (wife of the coplaintiff) stand. 


Thereafter plaintiff Anthony C. Autera petitioned this 


Court in Miscellaneous Number 3224 for leave to prosecute his 


appeal in forma pauperis. Said petition was granted by this 
Court on April 24, 1968, and also ordered the consolidation of 
the causes as appears in caption hereinabove. 

Statutory jurisdiction of this Court is invoked under 


Title 28, United States Code, Sections 1291 and 1915. 


Statement of the Case 

The case below is an action for personal injuries and 
medical expenses by plaintiff Teodore Dorotee Autera. She 
was joined in by an action by her husband, plaintiff Anthony 
Cc. Autera, for loss of consortium and loss of services. 

The facts appear to be that on December 19, 1963, at 
approximately 11:55 p.m. appellant Teodore Dorotee Autera 
was a pedestrian walking eastward in the 2400 block of 39th 
Place, N. W., in Washington, D. C., when she was struck by 


an automobile being operated by appellee, Manuel D. Robinson. 
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Mrs. Autera suffered serious injuries, incurred medical | 
expenses in excess of $3,000.00, and continues to receive 
medical treatment therefrom to the present day. | 

Suit was filed on appellants behalf on April 11, 1964. 

Thereafter, in June of 1967, under circumstances which 
are in dispute, appellant Teodore D. Autera signed a release 
of all claims against appellees and executed a praecipe | of 
dismissal in consideration of a tendered settlement offer of 
$4,000.00. Plaintiff Anthony C. Autera executed neither the 
release nor the praecipe of dismissal. Immediately thereafter, 
believing themselves to have been misled as well as misinformed 
and confused by their counsel, appellants requested the under- 
signed to represent them. Appellants' former counsel consented 
to withdraw and filed a praecipe withdrawing their appearance 
on or about September 11, 1967. Thereafter, on or about 
September 15, 1967, appellees filed a“Motion for Entry o£ 
Judgment in accordance with the Agreement of the parties” 
Overruling the opposition of the appellants, and also upon 
hearing certain oral representations of appellants’ former 
counsel, the trial court granted the aforesaid motion on 


November 7, 1967, and the further events transpired as set forth 


under JURISDICTION supra. 


ARGUMENT 

The thrust of appellants’ argument is that no bona fide 
meeting of the minds occurred between the parties in regards 
to settlement of the case, hence no agreement or settlement 


was consummated. 


It will be noted that defendants’ motion for entry of 
judgment (Ex. 1 annexed hereto) is supported by affidavit of 
their counsel. Appellants' (plaintiffs below) opposition, 
however, is also supported by an affidavit (Ex. 2 annexed hereto) 
from each plaintiff whereby the material allegations of appellees’ 
counsel's affidavit is rebutted and contradicted in most 
respects. Notwithstanding these disputed issues of fact, the 
trial court granted appellees’ Motion (Ex. 3 annexed hereto) . 
Appellants submit this was an arbitrary and hence erroneous 
ruling. The record (annexed pleadings) is simply bereft of 
substantial evidence to support such a ruling and 

"A finding without substantial evidence to support 

it - an arbitrary or capricious finding - does violence 

to the law. It is without the sanction of the 

authority conferred." 


Federal Radio Comm. v. Nelson Bros., 
et al, 289 U.S. 266 @ 277 (1933) 


The Court's attention is particularly directed to para- 


graphs (3) and (4) of appellant Anthony C. Autera's affidavit 


(Ex. 2(¢) annexed hereto). In clear and unmistakeable language 


he states, under oath, that he never authorized any such settle- 
ment as appellees purport. It is undisputed that he never signed 
any release or any praecipe of settlement. Yet, the trial court 
seemingly arbitrarily declined to accord the affidavit any 
credibility whatever. Appellant Teodore Autera freely admits 

to signing the release and praecipe but further states and 


under oath in her affidavit (Ex. 2(b) annexed hereto) that 


-4- 


hus state of mind (paragraphs (3) and (4)) was so distraught 

that she didn’t realize what she was doing. Here again, for 

no apparent reason, the trial court would appear to have arbitrar- 
ily rejected credible evidence of substantial dispute of 
material facts. The law presumes that witnesses speak the 
truth and it is the duty of the court to view the testimony 
(in this case plaintiffs' affidavits) on the theory that it is 
true; West v. Sinclair Refining Co., 90 F. Supp. 307 (1950). 
in determining a disputed question of fact, the court jmust 
give credence where reasonable things seem true; Cummings v. 
Hubbell, 76 F. Supp. 453 (1948). Surely, when a grievously 
injured woman compromises her claim for compensation to an 
amount certain to be less even than her medical expenses, it 
is reasonable to conclude that she was so distraught as to be 
incapable of realizing what she was doing. Particularly when 
viewed in light of the fact that, due to appellant's pitiable 
financial circumstances, she has become a public charge) upon 


the District of Columbia Welfare Department. Indeed, it would 


iF 
be unconscionable to conclude otherwise. | 


While in no way impugning appellees' distinguished 
counsel, appellants do urge upon this Court the argument that 
the trial court's apparently arbitrary acceptance of his 
verified motion (Ex. 1 annexed hereto) and apparently equally 
arbitrary rejection of their affidavits, constituted plain 
and reversible error since a court may not arbitrarily) reject 


evidence; Vip Mie Jork v. Dulles, 237 F. 2d. 383 (1956). 
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As a further claim of error, appellants submit that the 
court below should have required appellees to amend their 
answer to plead affirmatively the defense of accord and 
satisfaction pursuant to Rule 8(c) of the Federal Rules of 
Civil Procedure if they wished to rely on the purported settle- 
ment as a subsequent defense to the complaint. In support of 


this premise appellants respectfully direct the Court's 
attention to the District Court of New Jersey where it held in 
Miller v. Hoffman (1 F.R.D. 290 (1940)) that the provision 


o 
requiring a party in pleading to,preceding pleading to set 


forth affirmatively an accord and satisfaction, a release, 
and any other matter constituting an avoidance or affirmative 
defense, applies only if there is a necessity for filing a 
pleading setting up any of the defenses therein recited and 


which necessarily raises disputed questions of fact or law. 
Appellants believe that the circumstances of this case fall 
within that framework. 
CONCLUSION 

For the reasons set forth hereinabove appellants pray 
this Court to reverse, vacate and set aside the trial court's 
granting of defendants’ motion for entry of judgment and remand 
this cause to the court below for trial on the merits of 


plaintiffs’ complaint. 
Respectfully submitted, 


Rufus W. Peckham, Jr. 


Carl L. Shipley 
O£ Counsel Attorneys for Appellants 
1204 National Press Building 
SHIPLEY, AKERMAN & Washington, D. C. 20004 783-1647 
PICKETT 
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Exhibit 1(a) Defendants’ Motion for Judgment 


Exhibit 1(b) Counsel for Defendants’ 
Supporting Affidavit 


Exhibit 2(a) . Plaintiffs’ Opposition to 
: Defendants' Motion for 
Judgment 


Exhibit 2(b)' . Supporting Affidavit of 
: Teodore Autera 


Exhibit 2(c)_ Supporting Affidavit of 
Anthony C. Autera 


Exhibit 3 frial Court's Order Granting 
y Defendants’ Above Motion and 
Entering Judgment 


Exhibit 4 (a) Defendants' Motion for Reconsid- 
eration of Entry of Judgment 


Exhibit 4(b) Plaintiffs' Supporting Memorandum 
. of Points and Authorities — 


Exhibit 5 Defendants' Opposition to 
: Plaintiffs' Motion for 
Reconsideration 


Exhibit -6 Trial Court's Order Denying 
Plaintiffs' Motion for 
Reconsideration of Entry of 
Judgment for Plaintiffs 


IN TEE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLMGIA 
TEOUORE D. AUTERA, ET Ale, 
PLAINTIIS, kg 
VS. ; ees 
MANUEL DUDLEY ROBINSON, ET AL., : 
DEFENDANTS, : 


MOTION FOR ENTRY OF JUDGMENT IY ACCORDANCE WITH Taz 
AGREZMENE OF TEE PARTIZS 


Coma now the defendente Menuel Dudley Robinson and Catherins 


Pierce, through counsel, and move this court for entry of judgnent in eccord~ 
ance with the agreement of the parties, and for reasons’ thereof state as 
follows: i : | 

2. That on or about april 8, 1964, the vacttes! Tesdora D. Antere 
and Anthoay C. Autera filed a complaint for personel injuries and for the 
loss of consortium and bills of the husband fa Civil Actioa No. 834-64. 

2. Thst as a result of the filing of such action certain discovery 
was instituted after which time the parties hereto catered ante negotiations. 
On August 4, 1964, ea offer was made to the attorney representing doth plain~ 
tiffs, in the azount of $6,000.00, which cum was to faclude settlement of 211 
claina meda by both plaintiffs end scid sum was to be paid over to then upon 
the execution ef releases and praccipa of disalesal with prejudice. Ca or 
about June S$, 1967, the attorney representing both plaintiffs, with their 
authorization acd consent, accapred the offer of $4,000.00, in complete end 
final settlenent of ell cletas, end the defendants, by and through their 
attomey of record, eszeed to pzy over to the plaintiffs: theteun: of $4,009.00,; © 
for settlement of ali claims of both parties; that the pleineséfo through 
their attorneys and by their own authorizstion agreed to execute the necessary 


€ 


release of sll cleing end 4 praccips of dismissal with prejudice. 
3. In compliance tharevith tha attorneys representing the defen~ 


dsuts prepared the nececaary ro. tesoe and praccips entering the cause as 


eattled and dismissed with prejuiice and satled same to Lawrence Z. Bslnaz, 
Esquire, attoracy Lor bota plaintiffs, and edvised said attoracy that the 
settlenent draft wes beings ordered. See attached Exhibit A. The attorney 
tepreseating the deZendaats did then ocder a setclement draft in accordance 
with the agrsenent of the parties. 

6, That upon convereetion with Lawrence Z. Bulmaa, Eaqy size, the 
defendants’ attoracy, Bond L. Eslferd, was advised that the femsle plaintiZs 
Teodora auters had stgaed the release and that eai¢ reicese wes detag matied 
oa that day to the msle plafatiif who at the tine was im New York, That 
Lawrence 2, Sulnan, ‘Toquixe, atto. ney for pleintizfs, at all tines represeate: 
to the attorney for defendants Chat gettlensnt was wede with the cospleta 
authorization of bia clients and thet he had the aaceasary autherization to 
accept the offer wade. 0a or about July 24, 1967, after. the case hed been 
placed on Daily Asoigrmant, the dete ts were still advised that the 
execution of releasss and prsecipes were in tha making; thet on June 7, 2967, 


the attoratys representing the defendants had fn their possession proper 


and thet said attorney has retatced the draft in bis possession eince the 
aforesaid June 7, 1967. ; 

S. Om or about August 17, 1967, these defendants received tvo 
praecipes filed in the above ection, setting forth the withdrswal of Jcsopk 
D, Bulnan, Lawrence Z, Bulman, and Sidney Goldstein, az sttorasys for plein- 
tifte, and entering the appearance of Carl Le Shipley and Rules oW. Peckhan, J 
av attorncya for plaintiffs. 

6. That vpon disevesion with Leweesce Ze Bulnan, Esquire, on 


Septenber 13, 1967, tha former ettomey representing the platacifis, the 


draft drawn to both pleintifés ond their ettorney in tha gua of $4,009.00, 


sefd Lavrencs Z, Eclusn ssoured defendant’ attorney that be hed felt authori: 
to enter into seid sattlenent and thet he furthers had a recorded statexcnt al 


£ his client authorizing said acceptance.and that he had personally received |. 
authcrization from the male pleintiff, the husband of Teodora Autera. 

7. That the plaintiffs end defendants have entered {ato a binding 
contract by the offer and acceptance of settlenent in the) amount of $4,090.09 
that the defendants herein would be placed at = distinct Hieadvantage 4f the 
agreement is not carried out; thet it is the policy of this ccurt to encourag 
settlements; that the defendants upon such agreanent obtained a@ cettlenent 

drafe and that it is now the duty cf che parties to comply with the bindiag 
contract entered {nto as a result of their efforts end the efforte of other 
parties, : on sraras bce 
; 8 That in order to promcte end encourage sattlenents ia the : 
future in the many cases filed in this court ft would be Sheesbent to enforce 
such sattlenents and if such settlcnents are not enforced! the partine, couns 
sad the court could not discuss and enter into agreenents) in regard to the. 
settlenent of a. That settlezents can not be entered into unless there _ 
is en assurance that they will be completed with and enforced. ; 
% That said binding agréesnent, having been entered into, the zatter 
and Asaues & 
fin. this cese have TAs resolved, and this cause should not now be thrust upon | 
the court vith its expenses of trial to be borne by the court. snd the: parties. 
. 930, and for.euch other and further reasons as weit ba stated at 
the hearing of this motion = | 


_ By. 
Bond L, Holford | 
<torneys for defendants - 
Suite 421 Bender Building - 
2120 Connecticut Avenve, Ne We 
Weshington, Dp C. 20036, 
927-7600 “ 
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I! TEE UNITED STATES DISTRICT COURT 
POR THE DISTRICT OF COLUMBIA 


TEODORE D. AUTERA, ET AL., 

PLAINIIFSS, 
VSo . CIVIL ACTION NO. 834-64 
MANUEL DUDLEY ROBINSON, ET AL., 


DEFENDSNTS « 


STATS OF MARYLAND . 
COUNTY OF PRINCE GEORGE'S ; 

Bord L. Holford, being first duly sworn on oath, according to lew, 
deposes and states that he has prepared aad read the foregoing Motion, and 
that the we therein that were represented to him he believes to da true, 


end that the matters therein percaining to his om self exe true. 


ee neeanenennememmnmmmenantd 


Boud Le Holford 


SUBSCRIBED and sworn to bafore me this day of Septenbez, sa 


Notary Public, Macyland 


My. Commission expiras July 1, 1969 
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\ UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


TEODORE D. AUTERA, et al, 
Plaintiffs, 


MANUEL DUDLEY ROBINSON, et al, 


) 
) 
ve } C. A. No. 834-64 
). 
) 
) 


Defendants 


PIAINTIFFS' OPPOSITION TO DEFENDANTS * MOTION 
FOR ENTRY OF JUDGMENT 


Come now plaintiffs, through counsel, and jointly and 
severally move the Court to deny defendants’ motion for entry of 
judgment. : ae 

For grounds in support thereof plaintiffs aver and verily 
believe that no final settlement of the matter hore in controversy 
was ever truly consummated and that for the Court to enforce the 
purported settlement would be unconscionable in |view of the fact 
that plaintiff meodore Autera’s special damages | may onsonasie 
be anticipated to exceed the entire amount of the purported 
settlement. | | 

Plaintiffs attach hereto their several affidavits in 
support thereof and incorporate the same herein) by reference. 

Arguing further, plaintiffs say that if defendants 


believe a settlement was in fact concluded then) they have avail- 


able to them the affirmative defense of accord and satisfaction 


as per Rule 8(c), Federal Rules of Civil Procedure. 
And for further reasons to be advanced on oral hearing. 
WHEREFORE, the premises considered, plaintiffs jointly 


ané severally pray the Court to deny defendants" motion for entry 


of judgment. 


- O£ Counsel: Carl Lb. Ssnipley 


SHIPLEY, AKERMAN & PICKETT 
1204 National Press Building 

Washington, D. C. 20004 
783-1647 Rufus W. Peckham, Ure, 


Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT 
POR THE DISTRICT OF COLUMBIA 


FECDORE D. AUTERA, et al, 


) 
) 
Plaintifis, ; 

Ve ) C. A. No. 834-64 
) 
} 
) 
) 


MANUEL DUDLEY ROSINSON, 
pefendants. 
AFFIDAVIT OF TEOMORE AUTERA 

Teodore Dorotce Autera being first duly sworn on oath 
according to law depsses and says: 

1. That she is a naturalized adult citizen of the United 
States and a resident of the District of Columbia. 

2. Thatsne is one of the plaintiffs in the above entitled 
action and the lawfully wedded wife of plaintifZ Anthony Autera. 

3. Phat during the pendency of this action she has been 
suffering great mental and emotional anguish and suffering occa~ 
sione@ by her pitiable financial circumstances, as well as her 
injuries, which have necessitated her requesting public assistance 
from the District of Columbia Welfare Department. 

4. hat in said distraught frame of mind she Gid unwit— 
tingly agree to compromise and settle her claim in this action in 
the amount of $4,000, but that on account o£ her ignorance and 
lack of understanding of such matters Gid not realize that out of 
said sum there would first have to be disbursed all sums due ance 
owing to her creditors arising out of the accidont (which is the 
basis of this action) inclucing special damages, costs and legal 


fees. 


5. hat upon realization of the truce significance of any 
guch purported settlement she and her husband Gischarged their 


former counsel and retained their present counsel. - é 


6. That she verily believes her anticipated future medical 


expenses will exceed the sum of $4,000. 
J. That she is presently financially destitute. 


t Ex 2b) 


© 2S 


| s 
‘8, That she makes this affidavit in support of her 
opposition to defendant’s motion for entry o£ judgaent. 
9. Further ceponent sayeth naught. 


/s/ Teodore D, Autera 
feodore D. Autera 


Subscribed and sworn to before me, a Notary Public in and 
for the District of Columbia, this 6thdéay of Cct. » 1967. 


s/ Constance Pumphre CSEAL 
Notary Public, District of Columbia 


My Commission Expires_May 31, 1970-. 


‘| 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


TEODORE D. AUTERA, et al, 


Plaintiffs, 
Ve C. A. Now 834-64 


MANUEL DUDLEY ROBINSON, et al, 
Defendants. 


AFFIDAVIT OF ANTHONY AUTERA 


Oe a 


STATE OF NEW YORK)ss; 
COUNTY OF 3RCNX ) 


Anthony Autera, being first duly sworn on oath according 
to law, deposes and says: 

{l) That he is an adult citizen of the United States 
and a resident of the State of New York. 

(2) That he is one of the plaintiffs in this action and 
lawfully wedded husband of plaintif£, Teodore D. Autera. 

(3) . That at no time dic he authorize anyone to settle 
his or his wife's claim in the pending action for $4,000.00. 

(4) That he specifically advised his wife not to make 
a settlement for that figure. 

(5) That if his wife authorized a settlement at that 
figure, he verily believes she did so while under great mental 
stress and anguish occasiones by their necessarily having to live 
temporarily apart due to adverse personal financial circumstances. 

(6) That upon hearing of his wife's purported settlement 
at the figure aforesaid, he and his wife retained their present 
counsel and discharged former counsel. 

(7) That he makes this affidavit in support of his 
opposition to defendant's motion for entry of judgment. 

(8) Further ceponent sayeth naught. 


. Ant 
poses Autera 


Subscribed and sworn to before me, a Notary Public in and for the 


. State and County aforesaia this 27th day o£ Sept. | » 1967. 


‘ Ey. Ale | s/ Bdward K 


Notary Public 
State of New York 


yy My commission expires. Mar. 30, 1968 No.03=7214730 


Qualified in Bronx County 


IN TUE UNITED STATES DISTRICT COURT 
JOR THE DISTRICT OF COLUMBIA 


TZODORE DOROTEE AUTERA 
and 
ANTHONY C. AUTERA, 

Pleiatizis, 
VS. Row 834~64 
MANUEL DUDLEY ROZINSOS | : 
reer PIERCE, 

Defendants. 

PENDINGS OF PACT AND GRDER 

This matter having come on before the Court upon the motion of the 

defendants herein to enter judgment in sccosdance with the agreement of the 


parties, and after hearing counsel of record, es well en Levrence Z. Bela, 


Esquire, former counsel of record, the Court finds es a matter of fact that 
| 


sattloment negotLaticas were ontercd dato between the parties and that «= 
+ settlement wis agzrsed «pen “h the 012 knowledge and eathority of the slein— 
tiffe oa or abeut June 5, 1s whereupon it appearing to ce Court that the 
defendents aze entitied to t: ef prayed herein, it 19 by the Court ca 
this eI Soo day of Novercr, - -*; 
ORDERED, that judguent be < :ered herein in:beliel£ of plaintiffs, 
Teodore Dorotes Autera end Anthony C. Autera, in the amount of $4,000.00, ; 


against tho defendants, Menuel Dudley Robinson and Catherine Pierce. 


Edward Me. Curran, Chief Sudga 
United States District Court 
for the District of Columbia “| 


UNZEED STATES DISTRICT COURT 
PON CHE DISERECT CF COLUMBIA 


TOODORE D. AUTERR, ct al, 
Plaincicsss, 


Ve 


es Att 


MANUEL DUDLEY ROBINSON, cs at 


Rat Net Sat Sat Cet Sart St Set 


through counsel, and respectfutiy 


em a” hated 
ané vacate tts granting of 
for entry of judgment for plaintiffs in the 


amount of $4,000.00. 


For grounds in suport rook plaintiz£ 
oa file herein, the attached 


5. 


and for other reasons to be acva: 


and alternatively plaintiffs say che 


a. the very icast Agms 3 @ not be entered in favor c= 


a. 


lasntizé Anthony 2 . shore is not a scintilla of 
Pp 


* 


evicence that he cvcr executzed a release of his clain. 


WHEREFORE, the premises cor sidered, plaintiffs pray the 


Court to reconsicers vacate its orcer aforesaid. 


THY, AKERMAN & PICKETT 
neys for Plaintifés 


LH 


R4aeus We. Peckham, dr. 

1204 National Press Buiiding 
Washington, D. C. 26004_ 
723-1647 = 


CERTITICATR OF SERVICE 


The uncersigned hereby certifies that he has forwarceé ons: 
copy of the foregoing motion and attachment to Bond "L. Holford, ES@e,) 
Attorney for Defendants, Suite 421, Bender Building, jlashington, D.c 
20036, via first class ceil, postage prepaid, this / Gey of 
Movember, 1967 


Ey.4 & LS 
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UNIZED STRATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
TEODORE D. AUTERA, ct al, 
Plaintifis, 
'C. A. Now 834-64 


Ve 


MANUEL DUDLEY ROSINSON, et al, 


et Net Seat Neat Meet Set Set Seat Sr 


Defendants. 


PIAINTIFES! MOMORANDUM OP POINTS AND AUT 


In granting defendants’ motion for judgnent at the 
hearing’ on November 6, 1957, the Court apparently gave greater 
weight to the oral representations of plaintif£s' former counsel 
than to plaintiff Teodore Rutera‘s agficavit. It is respectfully 
submitted that Gefencants have therefore foiled to establish by. 


a preponderance of the evicence that a compromise of the claia 


was in fact concluded. The law presumes that witnesses speak the 

truth and it is the duty of the Court to vicw the pleintif£'s 

testimony (4.e., afficavit of plaintif£ Teodore Autera) on the ; 

theory that it is true; Hest v. Sinclair Refining Co., 90 F. Supp. 

307 (1950). In determining a disputed question of fact, the 

_ Court must give credence where reasonable things seem true, 

Cummings vy. Hubbell, 76 F. Supp. 453 (1948). _ 

. 


In the instant case it is respectfully submitted that 


the Court arbitrarily elected to accept the representations o£ 


_ pladintitfe' formercounsel._.{who-was. not. under oath) rather. then 
‘plaintiffs affidavits, and a Court may not arbitrarily reject - 
evidence, Vip Me Jor’ v. Dulles, 237 FP. 24 383 (1956). zt ds 


therefore submitted that this question should’ properly be resolved 
“ I = 


by a jury following trial on the merits.” a 


On the alternative, and at the very Icast, the Court 


(Rt). 


shoul@ not enter judgment for plaintifé Anthony Autera since .it 
is aéabtted that he never executed a releasc nor a praccips of 
Gisnissal. 

Respectfully submitted, 


Rufes W. Peckham, Jz. 
Attorney for Plaintirft 

1204 National Press Building 
Washington, D. C. 20004 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLIMBIA 

TEODORE >. AUTERA, Er AL., 
PLAINTIFFS, 

See NS NO. 334-64 

MANUEL DUDLEY ROBINSON, ET AL., 3 

' DEFENDANTS, : 


OPPOSITION IO PLAINTIFFS" MOTION FOR RECONSIDERATION 
OF ENTRY OF JUDGMENT FOR ELATSrEES 


Come now the defendants, through counsel, and oppose plaintiffs‘ 


motion for reconsideration of entry of judgment for pletntiffs, and in support 


of sald opposition, state as foliows: 

: 1. That there was clear aad convincing evidence of authority to 
seattle and that it is presuued that the Boren has tae, authority to settle; 
that suck presumption has not been overcome by evidence or affidavits. 

2. That it is the practice of the Court to encourage settlements; 
that the settlement herein was negotiated over a period of a year and the 
parties having reached accord as to settlement, it is’ just and proper tnat the 
parties be bound by the terns of eaid pettlenents as per the Court's Order 
of November 7, 1967. 3 | 

3, That the CEES of che injured party, to wit: Teodore D. 
Autera, indicates her Eacoed and’ this is the important elenent of the scttle~ 
ment; that the only iten lacking in the male plaintiff's accord is the formal 
execution of the agreement. Settlement was concluded under the authority 
vested in plaintiffs" former counsel by plaintiffs thengaives. 

4. That representations were made by former ‘counsel, offidavits 
have been subnitted, pleadings and supporting documents éiled, and ‘Order of : 
this Court entered, and it now secns unlikely that cers is any ae rem 


before this Court since former counsel had the authority which, was a cieed 


and such presumption of authority nas not been overcome, The agreement ef the 
parties should, therefore, te enforced. 
WHEREFORE, the defendants pray the Court to deny plaintiffs’ motion 


for reconsideration of entry of judgneat for plaintiffs. 


HOLFORD AND CAULFIELD 


SL 
Bond L. Holford 
&éttomeys for defendants 
. Suite 421 Bender Building 
1320 Connecticut Avenus, N. W. 
Washington, D.C. 20036 
$27-7600 


By. 


CERTIFICATE OF SERVICE 
I hereby certify that I have nailed, postage prepaid, 2 copy of the | 
foregoing to Rufus W. Peckhan, Jr., Esquire, 1204 National Press Buildicg, 


Washington, D. C. 26004, oa tais 2lst day of November, 1967. 


Ly 


Bond L. Holford 


| 


-4ED STATES DISTRICT COURT 
“OR THE DISTRICT OF COLUMBIA 


ELLED ae eee 
NOVEMBER 28,| 1967 
ROBERT M. STEARNS, Clerk 
aJTERA, et al. 


Plaintiff 


VSe 


{UEL DUDLEY ROSINSON, 


Desexdant? ate 


NS Be OUCUCU 


ORDER 


U; a consideration of the cLaintiffts motion | 
A — SS 


eration of entrv cf judgrcont for plaintiffs 
SEC OF On Ee dee At a S 
TS 
+. ed herein, November 14, 1967 it is this 
~ 


286h 
| 
- ‘of Novenber » 1987 ; | 


ORDERED thet ths — «aasq@ notion be and the 
$i.2e heresy is dented. | 


| 
ROBERT M. STEARNS, Clerk 


/s/ Virginia Dyer 
Deputy Clerk 


By, 


EDWARD M. CURRAN, CHILF JUDGE 


: PRESIDING JUDGE 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,802 
TEODORE DoroTEE AUTERA, Appellant 


Vv. 


MANUEL DUDLEY ROBINSON, et al., Appellees 


No. 21,847 
ANTHONY C. AUTERA, Appellant 


Vv. 


MANUEL DUDLEY ROBINSON, et al., Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF ISSUES 


1. Did the court act arbitrarily and capriciously in granting | 
the appellee’s Motion for entry of judgment for plaintiffs in the 
_amount of $4,000.00 having before it the entire file, depositions | 
affidavit of appellee’s attorney, appellants affidavits and inquiring of 
all attorneys the extent of negotiations and the authority for such 
settlement? 


2. Was the court bound to give credence to the appellants 
affidavits when they were in conflict with appellee’s attorney’s affi- 
davit and when it was apparent in the hearing that the attorney or 
the appellants had authority to make such settlement and had, in 
fact, concluded such settlement with appellees? 


COUNTERSTATEMENT OF THE CASE 


On December 19, 1963 at around midnight, Appellant, Teodore 
Dorotee Autera, left her home to go to a public telephone several 
blocks away from her home to call a radio station to find out 
whether or not they would purchase a resume of the history of 
Christmas. (Exhibit 9, App. 15 and 17) At that particular time, 
instead of leaving by the front entrance to her home she elected to 
leave by the rear entrance which led to an alley which ran parallel 
to the street on which her home fronted and perpendicular to 39th 
Place where the accident occurred. (Exhibit 9, App. 17) That par- 
ticular evening she had been alone and drinking wine. The roads 
were blanketed’ with snow, in fact, there were paths where the cars 
on this rather narrow street had made rut-like paths. Appellant 
darted between two parked cars in the middle of the block from the 
left side of the roadway. (Exhibit 8, App. 13 and 14) The cars 
_ were parked on both sides of the street and only one lane of traffic 
was available. The speed of the Appellee’s car was eighteen miles 
per hour and the Appellee could in no way avoid contact with the 
Appellant. (Exhibit 8, App. 13) 


While the Appellant alleges serious injury and expenses in the 
amount of $3,000.00 it is admitted that negotiations for settlement 
took place between the parties over a period of one year when the 
attorney for the Appellants, Lawrence Z. Bulman, called the Appel- 
lees’ attorney and requested settlement in the amount of $4,000.00, 
following which releases were prepared in compliance with the 


agreement of settlement, the draft was ordered, and praecipe of dis- 
missal prepared. The release was executed by the female Appellant 
but the husband was in New York and after he had authorized the 
settlement he changed his mind. 


On September 11, 1967, Lawrence Z. Bulman withdrew his 
appearance and thereafter the present attorneys entered their appear- | 
ance. On September 15, 1967 Appellees filed a Motion for Entry 
of Judgment in accordance with the Agreement of the parties. Trial 
Court granted such Motion on November 7, 1967. 


SUMMARY OF ARGUMENT 


The law favors settlement and compromise of claims and where 
it is shown that a full and complete understanding is obtained as far 
as all parties are concerned, then there is a bona fide compromise 
and each party is bound thereby especially when there is express | 
authority by the parties involved and the trial court in its sound dis- 


cretion should enforce same by entry of judgment. | 


The court did not reject affidavits it merely considered all that 
the court had before the court, to wit: the file, the depositions, the 
motion, the opposition to the motion, the affidavits and permitted 
each of the three counsel to present their positions and in further- , 
ance the court itself made inquiries, so that it was not a result of 
anything it was a finding of fact which the court concluded after 
carefully considering all appropriate means of arriving at the find- 
ings of fact as to whether a settlement had been consummated by 
the parties properly with knowledge and authority. 


ARGUMENT 


Based upon the Appellant’s argument in this case, it appears 
that it is readily admitted that the injured Appellant wife did 
authorize the attorney of record, Lawrence Z. Bulman, to make 
settlement and is seeking to avoid same because she was distraught 
and unwittingly made same. To establish this point, the argument 
relies upon her self-serving affidavit (Exhibit 2 [b] ). 


Whether it was unwitting or not is open to question. If the lia- 
bility in this case'is viewed by her own testimony concerning her 
drinking that evening, going out to make a midnight telephone call 
to WWDC, walking down alleys to reach a telephone on a snow cov- 
ered street, and other related actions (Exhibit 9 of her deposition) 
along with the facts revealed by the Appellee concerning 39th Place 
with cars parked on both sides and her darting out between parked 
cars, the settlement doesn’t seem to appear too unwitting. 


Other than her statement as to being distraught, there is not 
now and was not ever any evidence medically to support same and 
her husband Appellant could not support same because he was sep- 
arated from her and living in New York. 


It would appear that the Chief Judge Curran having before him 
’ the complete file containing the depositions, allegations, as well as 
hearing from all counsel that he not only weighed the matter before 
him thoroughly, even went further to inquire into the manner and 
means of the settlement (Exhibit 7, App. 10). Mr. Bulman’s state- 
ment in response to the Court’s inquiry: 
The Court: You explained to the parties the 
settlement, did you not? 


Mr. Bulman: Yes, Your Honor. We had Mrs. 
Autera in'our office on several occasions explaining 


the settlement to her, and she is a very learned 

woman. 
Mr. Bulman went on to tell the Court that she had mailed the | 
authorization and she signed it. Further, her husband was contacted 
by telephone and agreed to the settlement referring him back to the 
Appellant wife since they were separated, as he didn’t want anything | 
to do with it. So we have full explanation of the settlement and | 
authority to settle in Mr. Bulman. 


Appellant Teodore Autera was not only learned, she had college 
training and was a librarian. Her status now is not because of the 
accident but because of a drinking problem, and other related mat- 
ters. 


In considering a settlement, it is common practice for each side 
to consider both liability and damages. In this case, liability was not 


present, other than the ordinary risks and the figure of the settle-! 
ment was commensurate with these elements. It was at her request, 
that her attorney called the Appellee and made the offer to settle 
and it was accepted. 


| 
The Appellee does not argue concerning the law, that a judge 


cannot be arbitrary and capricious in his findings but that is just not 
the case here. The Court had the file, the written motion of Appel- 
lees, the opposition of the Appellant, and all counsel present at the! 
hearing. This matter was judicially considered and the Court made | 
a finding of fact that “. . . that a settlement was agreed upon with | 
the full knowledge and mathontss of the plaintiffs on or about June! 
5, 1967.” . (Exhibit 3) There was nothing arbitrary nor capricious 
but simply and clearly a finding after review of the file and a hear-| 


ing from the attorneys. 


The finding that the Appellant Anthony C. Autera gives oath 
in an affidavit against the statements made by an officer of the 
Court does not relegate this statement as infallible. It does not do! 


away with the attorneys’ representations made to the Court where 
inquiries could be made by the parties involved. This party did not 
submit to examination nor contradict Mr. Bulman’s assertions that 
he spoke to him by telephone and obtained his authority. 


It would be hard for anyone to believe that Appellants did not 
know that when you go to a hospital, receive a doctor’s care, and 
obtain services that they must be paid for in currency. A learned 
woman and a man who is an inventor of sorts could believe nothing 
other than that they had incurred obligations from the parties and 
institutions who generously advanced the needed assistance. The 
argument that it is reasonable to conclude she was distraught because 
of lack of knowledge of her debts seems quite unwarranted. 


Members of the Bar of the District of Columbia are, and always 
have been, aware of the positions taken by the Court to encourage 
settlements in pending cases. It has been a practice in this jurisdic- 


tion to assist counsel in their settlements. One needs to be able to 
rely upon reputable counsel in handling of such matters. In this 
particular case, the Chief Judge’s inquiries were pertinent and to the 
point. Agreement in the amount was reached, authority was given, 
and there was a definite meeting of the minds. 


Ashley, et al. v. Atlas Mfg. Co., et al., 7 F.R.C. 77, 166 F. 209. 


CONCLUSION 


For the reasons set forth, it would seem that any other finding 
than that made in the Findings and Order would have been errone- 
ous. Entry of Judgment was entered and should have been ordered. 
To permit such a settlement to be cast aside merely by a plea that 
it was unwittingly done or to permit this estranged husband in New 
York to pursue his loss of consortium suit which is frivolous on its 
face would do injustice to the processes of this Court. 


HOLFORD AND CAULFIELD 
Bond L. Holford 


Donald J. Caulfield 


Suite 421 Bender Building 
1120 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


Attorneys for Appellees 
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APPENDIX 
[ EXHIBIT No. 7] 


Transcript of Proceedings before Judge Edward M. Curran 
on November 6, 1967 


[2] THE DEPUTY CLERK: Theodore D. Autera and others 
versus Manuel D. Robinson and others, Civil Action 834-64. | 

MR. HOLFORD: If it please the court, my name is Bond Hol- | 
ford representing Manuel D. Robinson, et al., in Civil Action No. 
834-64. 

I have explained rather in detail in my motion for entry of 
judgment in accordance with the agreement. I have this further 
other than those facts that I have set forth. We negotiated this case — 
for close to a year before we arrived at a settlement. 

At the time settlement was made, releases were sent and a draft 
was ordered in payment of it. Mr. Larry Bulman was the attorney 
representing the plaintiff. We had conversations concerning it, and 
he had the authority from his client to settle this case, both of them. 

On an additional occasion when I called him, he advised me 
that he had a release signed by Mrs. Autera, but that he had to get 
one signed by Mr. Autera; and, as I understand, he went to New 
York in order to obtain his signature. 

In an effort to supplant the information provided by my affi- 
davit in this case, Your Honor, I have asked [3] Mr. Larry Bulman 
to appear here today with his file and his records, showing not only | 
did he have implied consent to enter into the settlement of this 
contract but he had the express consent of that client; and, as such, | 
we feel that with the desire of the Court to favor settlements, the 
fact that there is a presumption that there is authority unless it is 
denied, that this Court should enter judgment in compliance with 
the efforts put forth by counsel and the efforts made to consum- 
mate the settlement in this case. 


App. 2 


MR. PECKHAM: Good morning, Your Honor. I am Rufus 
W. Peckham, Jr.,! presently counsel for Mr. and Mrs. Autera in this 
matter. 

Your Honor, we, as Your Honor will note from the file, have 
recently become counsel for Mr. and Mrs. Autera, and we submit 
that for Your Honor to enforce this purported judgment would be 
unconscionable. The special damages of the plaintiff, Mrs. Autera, 
now exceed the sum of four thousand dollars. Certainly the Court 
looks with favor upon settlements. So do I and so does any attor- 
ney, but, Your Honor, to enforce this settlement, in view of all the 
circumstances as specified in the affidavit, we submit, is unconscion- 
able; and we appeal to the conscience of the Court not to enforce 
this matter. 

[4] THE COURT: What do they amount to now? 

MR. PECKHAM: I have receipts for $3,100, Your Honor, and 
Mrs. Autera is currently receiving further medication for which I do 
not have receipts and bills at the present moment, but they are ap- 
proximately five hundred dollars. 

The woman was very badly hurt. She will have permanent in- 
juries. She does not speak English very well. She is presently draw- 
ing relief payments from the District of Columbia welfare authorities 
and is too ill to be here this morning. 

THE COURT: How did it happen that she agreed to this set- 
tlement? 

MR. PECKHAM: Your Honor, I was not counsel at that time. 
I am advised that she didn’t understand that out of that settlement 
would have to first be disbursed all sums due and owing and that 
as a net result of that purported settlement would wind up without 
so much as a nickel for herself. It would all go to creditors and legal 
fees, and she has permanent injuries. 

I don’t know if Mr. Bulman is here today. I was not party to 
the original negotiations for settlement. 
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THE COURT: What is the permanent injury? 
[5] MR. PECKHAM: She is crippled, Your Honor. She has 


got a broken leg and walks now with two canes. I see Mr. Bulman | 


| 
is here in Court. Perhaps he has additional information. | 


THE COURT: Counsel agreed to it. | 
MR. PECKHAM: That would appear to be correct; but the in- 
dividuals themselves, Mr. and Mrs. Autera, and I am in no way criti+ 
cal of Mr. Bulman, apparently felt that that was not in their best 
interests; and apparently, according to their affidavit, did not feel 
that it had been fully and completely explained to them. I am in 
no way trying to put words into Mr. Bulman’s mouth. 
THE COURT: You explained to the parties the settlement, | 
did you not? 
MR. BULMAN: Yes, Your Honor. We had Mrs. Autera in our 
office on several occasions explaining the settlement to her, and she 
is a very learned woman. 


THE COURT: And she agreed to it? 
MR. BULMAN: She agreed to it. We mailed her the authori- 
zation, and she signed it. I sent Mr. Barr from our office down to) 
pick it up. Her husband was contacted by phone in New York and 
he said, “Sure, go ahead, do anything my wife wants.” Mr. and 
Mrs. Autera [6] were separated at that time and were not speaking 
to each other, and he said he didn’t want to have anything to do 
with it. He said that anything she wanted he would agree to. | 
We thereupon mailed the release and praecepes up to Mr. Aut 
tera in New York. He then called us the next day and decided that 
he did not want to sign them and he would not return them to us. 
And that is where the matter rested. | 
THE COURT: I will grant your motion. 


* * OX 


[ EXHIBIT NO. 8] 


Transcript of Deposition of Manuel Dudley Robinson, 
taken August 25, 1964 


[1] MANUEL DUDLEY ROBINSON, one of the defendants 
in the above-entitled cause, called for examination by counsel for 
plaintiffs, pursuant ito notice, and subsequent agreement of counsel 
to postpone to the date and time indicated herein, at the law offices 
of Joseph D. Bulman, Esq., Woodward Building, Washington, D.C., 
beginning at 10:35 o‘clock a.m., before August Wolff, a notary pub- 
lic in and for the District of Columbia, when the parties were repre- 
sented by the following counsel: 

[14] 

* * * 

Q. Are you familiar with that area? A. I used to live in the 
Glover Park area. Not up that far, however. 

Q. Would you tell us what happened as you proceeded down 
39th Place on the evening of December 19, 1963? A. Yes. Coming 
off Calvert Street I turned onto—turned left onto 39th Place, and as 
I got about three-quarters of the way down the block it seemed as 
though I seen a shadow off on my left about 50 feet ahead of me 
and I really couldn’t distinguish it as being a person, and shadows 
were somewhat being reflected from the headlights anyway, and 
then as soon as I did distinguish it being a human, I applied the 
brakes, and this lady ran between cars and directly into the side, left 
front side of the vehicle I was driving. She appeared to be running. 

Q. What was the condition of 39th Place as you turned onto 
it that evening? A. You could see tracks where the snow had sort 
of been pushed off and sort of, I guess, a rut, you might call it, 
where traffic had been passing through there right down the center 
of the street. 

Q. Did you have your windshield wipers on? [15] A. No. 
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Q. Did you have your defroster on? A. The defroster wasn’t | 
working in the car. 
Q. Were the windows fogged at all? A. No. 
Q. Did you have your windows open? A. I’m not sure. 
Q. Was it a cold evening? A. It was fairly cold. 
Q. Did you have your heater on? A. No. | 
Q. How long had you been driving from Mr. Kohler’s house to 
this place where the accident took place? A. Oh, I would say about 
45 minutes, 50 minutes. 
Q. You didn’t have any trouble with the windows fogging up? 
A. No, no. | 
Q. Did you have a radio on? A. No. There was no radio in| 
the car. | 
Q. Were there cars parked on either side of the street? A. Both 
sides. 
Q. All the way down the block? A. Yes. | 
[16] Q. Is there a street light in that area on that street? A. 
Not in that particular area. There is one down at the corner. 
Q. You didn’t see one in the middle of the block? A. No. | 
There was one back off behind me probably a hundred feet or sO. 
Q. When you say back off behind you a hundred feet or so+ 
A. I mean from where the accident happened. | 
Q. From where the accident happened? A. Yes. | 
©. Where did the accident happen? A. Right on 39th Place 
in front of 2413, I believe, the address was. 
Q. How do you know it was 2413? A. Well, I didn’t look at 
the time. That information came from the police officers. =| 
Q. You don’t know as a fact it happened in front of 2413?/A. 
No. I didn’t go up and look. 
Q. Do you know if there is an alley in the vicinity there? A. 
Yes, there is. | 
{17] Q. Where did the accident take place in reference to this 
alley? A. Approximately five cars north of it. | 
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Q. Five cars north? A. Yes. 

Q. Five parked car lengths north of the alley? <A. Yes, 
approximately. 

Q. Where were the street lights in reference to this, the one 
that you said that was behind you? A. Well, it would be about, 
roughly, a hundred yards north of the accident, where the acci- 
dent occurred. 

MR. HOLFORD: Are you saying yards or are you saying feet? 

THE WITNESS: Feet. I’m sorry. 

BY MR. BULMAN: 

Q. So am I correct in stating that the accident happened 
approximately five car lengths from the alley north of the alley? A. 
Yes. 

Q. Is this a continuous alley that goes across 39th Place? A. 
Yes. It continues on, on the west side of the street. 

[19] 

* * * 

Q. What speed were you traveling at this time? A. About 18 
miles an hour. 

Q. Were you having any difficulty controlling the car on the 
ice? A. No. 

Q. Could you describe this shadow for me? Where did you 
see it when you first saw it? A. Off looking out the left front—or 
the left window in the car door—seemed like a shadow. As I was 
going down the street actually there were shadows, I guess, given off 
by the reflection. 

Q. But this one shadow drew your attention? A. It did draw 
my attention. This one was through the left front corner of the 
windshield, and—I don’t know—it just looked unusual. 

Q. Did you watch this shadow, or did you look back, or what 
did you do? A. I glanced back at it as I was proceeding down the 
street. 
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Q. Then what happened? A. And then the next thing I made 
it out to be a human [20] being, and she darted between the two 
cars and then into the left front fender of the vehicle I was driving. 

Q. Did the shadow that you refer to actually turn out to be 
the person that you hit? A. Yes, it did. 

Q. It wasn’t another shadow? A. No, not this one. 

Q. Did you see the person before your car came in contact 
with them? A. Just a few seconds before the impact, yes. 

Q. I take it that you know it was a woman that you struck. 
A. I couldn’t tell whether it was a woman or a man. 

Q. Could you describe how the person was dressed? A. I 
couldn’t even do that. | 

Q. What colors? Do you know what color, whether they had | 
a coat on? A. The colors weren’t distinguishable. | 

Q. Coat? A. Well, from that point on it happened so fast I 
couldn’t distinguish color or anything. 

Q. Where was the shadow when you first saw it in relation to 
the curb or the parked cars or the sidewalk? | 


[ EXHIBIT NO. 9] 


Transcript of Deposition of Teodore D. Autera, 
taken July 14, 1964 


*x* * * 
[13] Q. Where had you been just prior to the accident? A. | 
At home. 
Q. Was your husband home that particular day? A. No. 
Q. Was he home that particular night? A. No. 
Q. Were you living together at the time of the accident? A. 
Yes. 


Q. Was anyone at home with you during the day or the even-; 
ing? A. I had two tenants upstairs living but I was alone. 
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Q. You were alone all day and— A. In the evening. 

Q. In the evening? A. Yes. I said hello and good night to 
them, that’s all, the tenants. 

Q. But other than that greeting, you were alone? A. Yes, I 
was alone. I did my housework, my laundry. 

Q. Where were you going at the time the accident occurred? 
A. To a telephone booth. 

Q. Where is this telephone booth located? [14] A. On Wis- 
consin Avenue. Calvert and Wisconsin. 

Q. Was anyone with you at the time? A. No, sir. 

Q. At that time, did you have a telephone at the address, 3921 
Benton Street, Northwest? A. No, sir. 

Q. Did you and your husband lease that entire house? A. Yes, 
sir. 

Q. Was there some reason why you never had a telephone in 
the house? A. We had the telephone in the house. 

Q. You did have one in the house? A. Yes, but we had it dis- 
connected. 

Q. And what was the reason for it being disconnected? A. I 
called my brother in Bavaria and the bill was so high, and my sister 
was a guest at that time. 

Q. On this evening, this particular evening of December 19, 
1963, had you been drinking? A. Yes, I had some red wine. 

Q. Do you recall what time that evening you started drinking? 
A. While I cooked dinner for myself, from 9 o’clock. 

Q. P.m.? [15] A. That’s right. 

Q. Do you have any idea how much wine you consumed be- 
tween 9 o’clock and just before midnight? A. I had a couple of 
glasses of wine with my dinner. 

Q. When you use the word, “Couple’”’, what would that mean 
to us? Two? A. I don’t remember exactly. 
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Q. Would it mean an undetermined amount? A. I had a bottle 
of wine, a bottle of wine was in the house, I had a couple of glasses 
out of that bottle. 

Q. Did you have anything else other than that? A. No. 

Q. Is it customary that you have wine with your meals? A. 
Sometimes we do have wines, yes. 

Q. So this wouldn’t be anything unusual in your system or 
anything like that? A. I wouldn’t say so. But I had eaten very 
little that day. 

Q. Would you tell us how you were dressed at the time you 
left your house to go make this telephone call? A. I had a Persian 
Coat on. 

Q. What is that? A. A grey Persian coat, and black and white 
printed blouse, [16] and my pants, as far as I remember. 

Q. And what? A. My pants. 

Q. Slacks? A. Slacks, yes, that’s right. 

Q. And do you know where your husband was at this time? 
A. In New York City. 

. Did you have a hat on? A. I don’t remember today. 

. Did you have gloves on? A. I don’t remember. 

_ Were you carrying any packages or anything? A. My bag. 

_ L assume that is a pocketbook? A. That’s correct. 

. Do you remember the color of that pocketbook? A. I 
think black. 

Q. Would you tell us the condition of the weather on this par- 
ticular night? A. It had snowed a little bit; it was wet. 

Q. You say it had snowed a little bit? A. Yes. 

Q. So that there was— [17] A. It had snowed. 

Q. Was there any snow on the ground? A. A little; or some 
snow. : 
Q. Was it snowing at the time the accident occurred? A. I 
don’t think so. I don’t remember. 
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Q. Now, did you have any overshoes on at this time? A. I 

don’t remember. 
~ Q. Do you recall whether you had high heels on or low heel 
shoes? A. It’s such a long time, I don’t remember. 

Q. Do you recall who you were going to call? A. Oh, yes. 

I wanted to call a radio station. 

Q. Someone that you knew there? A. WWDC, it’s a program. 
The program is Murray’s Hideaway. f 

Q. What did you want them to do, play a certain piece? A. 
No, I wanted to—I intended to prepare a broadcast about the origin 
of the Christmas song, of the German Christmas song, and I wanted 
to know if I get paid, if I do it. 

Q. You wanted to know from them if you did it whether you 
would get paid for it? A. That’s right. 

Q. And had you already— [18] A. That’s why I went out 
to call. 

Q. Had you already prepared this, or were you thinking about 
preparing it? A. I was working on it. I had it in my mind to con- 
tact some of the stations in Washington. 

Q. When you went down Benton Street, did you go out your 
front door? A. No, sir, the back. 

. The back? A. The back through the garden. 

. And turned left and went up the alley way? A. I turned 
right. 

. Right? A. That’s right, from my garden, right. 

. Turned right? A. That’s right, through the alley way. 

. You went up the alley? A. That’s right. 

. How many doors are you from 39th Place, Northwest? A. 
It’s another house. 

Q. Then when you got to the end of the alley way, did you 
turn then? A. Straight. I crossed 39th Place, I was on the way 
[19] to cross 39th Place. 
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Q. When you walked across 39th Place, did you—are you 
familiar with 3913 39th Place? A. No. 

Q. Do you recall walking through, between two parked cars? | 
A. No, sir, I walked from the corner to the other corner, right 
away, the usual way I go. 

Q. Does this alley way continue on the other side of the street? 
A. That is right, sir. 

Q. How far is this alley way from Benton Street, in feet? In| 
car lengths or feet? A. It’s the alley way, I would say that is one— 
it’s the length of a house and the garden; every house has—it’s a | 
house and the garden in the back, that is the length. 

Q. Would it be fair to say 120 feet from the corner—from Ben- 
ton Street? A. Well, I didn’t measure it, I’m sorry. 

Q. I realize this, but I am trying to get some idea of how far | 
from Benton Street to 39th Place when you started to cross? 


*x * * 


[ EXHIBIT NO. 10] 


Stipulation to Correct and Modify the Record 
[Caption Omitted in Printing] 


In accordance with Rule 10(a) of the Federal Rules of Appel- 
late Procedure for the United States Court of Appeals for the 
District of Columbia Circuit, it is hereby agreed by all parties in the 
above action, to wit: Rufus Peckham, Attorney for Theodore | 
Dorotee Autera and Anthony C. Autera and Bond L. Holford, | 
Attorney for Manuel Dudley Robinson and Catherine Pierce, that 
the following shall be added to the Appendix in Case No. 21,802) 
and Case No. 21,847. ; 


1. Exhibit 7 Transcript of Proceedings before The Honorable 
Edward M. Curran, Chief Judge, United States District Court for the 
District of Columbia, dated November 6, 1967. 


App. 12 


2. Exhibit 8 Transcript of Deposition of Manuel Dudley Rob- 
inson taken Tuesday, August 25, 1964, pages 14 through 17 and 
pages 19 through 20. 


3. Exhibit 9 Transcript of Deposition of Teodore D. Autera 
taken Tuesday, July 14, 1964, pages 13 through 19. 
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